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Summary 
 
The National Credit Act replaced the Credit Agreements Act and the Usury Act and introduced 
new concepts and classifications with new parameters to South African credit law. One of these 
new concepts is the incidental credit agreement. Although the incidental credit agreement is 
novel to South African credit law, the underlying agreements that form the basis of an incidental 
credit agreement are well-known and part of our everyday existence. The underlying agreements 
often become subject to the National Credit Act without our realising this or intending them to be 
subject to the act. 
This mini-dissertation discusses the theoretical aspects of the incidental credit agreement and 
provides practical examples of such agreements, as found in legal precedent and in contracts 
procured or drafted by the writer. 
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CHAPTER 1 
INTRODUCTION  
 
1 Consumer protection and the development of credit law in South Africa 
Legislation protecting debtors or in the wider sense, consumers, is an international phenomenon.1 
Factors such as the needs, circumstances, political climate, history and economic philosophy of a 
country influence the extent of the protection afforded to consumers in such legislation.2 
Consumers are generally a class of people who need the protection of the legislature from all the 
vultures of the business world and are typically individuals or small juristic persons with a value 
or turnover below a certain threshold or the relevant transaction value is below a certain 
threshold. Credit extended above the threshold is not regarded as consumer credit and it is left to 
the parties to determine the relationship, subject to the common law only. Variations on this 
theme are possible depending on the country in which you find yourself.3 However, it is not only 
the rights of consumers that are worthy of protection as credit grantors, their shareholders and 
investors are equally entitled to a fair profit. Consumer legislation is therefore a balancing act.  
Although consumer legislation is a relatively modern concept it does not mean that legal rules 
protecting debtors have not existed over the centuries.4 Warranties that form part of contracts of 
sale, such as the warranty against latent defects and the ultra duplum rule are some of these 
protective measures, but which are often excluded from agreements by the parties thereto. 
Consumer legislation attempts to strengthen the common law protection of consumers who often 
do not realise that these rights are excluded, or who realise it but are overpowered by the other 
contracting party. Try convincing a bank to change the terms of a credit agreement in terms of 
which you are the consumer!   
                                                          
1 Otto in Scholtz (ed) Guide to the National Credit Act (2008) par 1.2.1. 
2 South Africa is no exception in this regard. See Otto “The history of consumer credit legislation in South Africa” 
2010 Fundamina Libellus ad Thomasium 257 259. 
3 JM Otto and R-L Otto The National Credit Act Explained (2010) 1. 
4 Otto (n 1) par 1.2.1. 
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Legislation regulating usury is a prime example of consumer protection, going back to the Code 
of Hammurabi and the Twelve Tables.5 In South Africa usury was initially regulated by 
provincial legislation of the various provinces until the Usury Act was promulgated in 1926.6  
The Usury Act was replaced and amended on various occasions and it would be the 1968 act 
which would govern usury in South Africa for over two decades.7 
In addition to the Usury Act, the Hire-Purchase Act was introduced in 19428 and was later 
replaced by the Credit Agreements Act.9 The Usury Act and the Credit Agreements Act had to be 
applied jointly as they together regulated consumer credit, which made consumer credit “an 
extremely difficult and confusing environment”.10 Credit law reform had been proposed to the 
South African Law Commission as early as 1993 in order to simplify and consolidate the 
legislation in order to ensure the balancing of interests of all parties.11 
Credit law reform finally came when the National Credit Act 34 of 2005 was enacted in 2006.12 
The act changed South African consumer law in spectacular fashion by a wholesale replacement 
of the Credit Agreements Act and the Usury Act, introducing a completely new act bearing very 
little resemblance to its predecessors.13 The purposes of the National Credit Act14 are to promote 
a fair, transparent, competitive, sustainable, responsible, efficient, effective and accessible credit 
market by promoting equity in the market by inter alia ensuring consistent treatment of different 
credit products and credit providers,15 balancing rights and responsibilities of credit providers and 
consumers16 and addressing and correcting imbalances in negotiating power between credit 
                                                          
5 Otto in Scholtz (n 1) par 1.2.1. 
6 Act 37 of 1926. 
7 Act 73 of 1968. Otto in Scholtz (n 1) par 1.3.1. 
8 Act 36 of 1942. 
9 Act 75 of 1980. 
10 Otto in Scholtz (n 1) par 1.3.1. 
11 Otto and Grové The Usury Act and Related Matters South African Law Commission Working Paper 46 (1993) 
part III. 
12 For a discussion on the historical events, research and surveys which led to the enactment of the act, see Kelly-
Louw  “The prevention and alleviation of consumer over-indebtedness” 2008 SA Merc LJ 205 207. 
13 Otto in Scholtz (n 1) par 1.3.6. 
14 s 3. 
15 s 3(b).  
16 s 3(d). 
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providers and consumers.17 From the outset it declares the noble intentions of the legislature in 
balancing the rights of the role players in the credit market. 
The act has been described as “… a bold and no doubt timely effort to make a clean break from 
the past”.18  The act and its regulations are by no means a concise piece of legislation, nor are 
they user-friendly for consumers or credit providers. The art of interpreting the act has been 
described by our courts as “… go[ing] round and round in loops from subsection to subsection, 
much like a dog chasing its tail.”19 Interpretational difficulties are discussed in chapter 3 below. 
2 The incidental credit agreement 
The act contains new concepts and classifications with new parameters to the South African law. 
One of these new concepts is the incidental credit agreement.  
“Incidental credit” is not a concept known to or established in consumer credit law in South 
Africa or, for that matter, elsewhere in the world. The concept “incidental credit agreement” is in 
fact fairly meaningless.20 However, Otto mentions that name-giving is not only a very common 
and popular human activity, but also a sensible one as it inter alia makes it easy to distinguish 
between classes of things and as a result identifying the rules attached to the concept. 21 
Incidental credit in terms of the National Credit Act is, loosely described, an agreement where an 
account is tendered for goods or services that have been or will be provided to the consumer over 
a period of time and a fee, charge or interest becomes payable if the account is not paid on time, 
or a higher price applies. The nature of an incidental credit agreement would not historically have 
been considered to be the granting of interest bearing credit. 
The ordinary meaning of incidental is “happening in connection with something else, but not as 
important as it or not intended” or “something happening as a natural result of something”.22  The 
incidental credit agreement can therefore be described as a credit agreement which comes into 
                                                          
17 s 3(e).  
18 ABSA Bank Ltd v Prochaska t/a Bianca Cara Interiors 2009 2 SA 513 (D) par 15. 
19 Firstrand Bank Ltd t/a First National Bank v Seyffert and another and three similar cases 2010 6 SA 429 (GSJ) 
434 per Willis J. 
20 The choice of the expression “incidental credit agreement” has also been called “an unhappy one”. See JMV 
Textiles (Pty) Ltd v De Chalain Spareinvest 2010 6 SA 173 (KZD) par 19. 
21 Otto “The incidental credit agreement” 2010 THRHR 637. 
22 The Oxford Advanced Learner’s Dictionary (2001) sv “incidental”. 
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being, although not intended by the parties to be a credit agreement. It is a natural result (albeit a 
legislative creation) of something else, in this case, an agreement of some kind.  
Although the incidental credit agreement is a newcomer introduced by the act, the types of 
agreements covered by the definitions are well-known and part of our everyday existence, as will 
become clear below. 
It must be pointed out at this stage that to date, very little has been written and very few cases 
reported on the incidental credit agreement, which make the sources and legal precedent few and 
far between. It was therefore necessary to conceive new interpretations and applications which 
was a challenging task. 
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CHAPTER 2 
THE SCOPE OF THE APPLICATION OF THE NATIONAL CREDIT ACT 
 
The National Credit Act undoubtedly has a much wider field of application than its predecessors. 
The act applies to all credit agreements between parties dealing at arm’s length and concluded or 
having an effect within the Republic.23 There is no monetary limit to the value of the transaction, 
nor does the act only apply to certain goods or services, as was the case in the previous 
dispensation. However, where the consumer is a juristic person whose asset value or annual 
turnover, together with that of all its related juristic persons equals or exceeds R1 million24 or the 
credit agreement is a large agreement25 in terms of which the consumer is a juristic person whose 
asset value or annual turnover is less than R1 million,26 the act does not apply by virtue of section 
4(1). The act therefore protects the small business person and all natural persons in its dealings 
with credit providers. 
“Credit agreement” is the umbrella term in the act and can broadly be described as an agreement 
where credit is extended and a fee, charge or interest is payable on the deferred amount.27 An 
agreement constitutes a credit agreement if it is a credit facility, a credit transaction, a credit 
guarantee or any combination of these transactions.28 Credit transactions include pawn 
transactions, discount transactions, incidental credit agreements, instalment agreements, 
mortgage agreements, secured loans, leases and any other agreement where payment is deferred 
and a fee charge or interest is payable (the “catch-all”-section 8(4)(f) credit agreement).29 
                                                          
23 s 4(1). For examples of contracts not at arms’ length see Van Zyl in Scholtz (n 1) par 4.2 and s 4(2)(b) of the act. 
24 s 4(1)(a)(i) read with GN 713 in GG 28893(1 June 2006). 
25 Mortgage agreements or credit transactions (other than a pawn transaction or credit guarantee) and the principal 
debt equals or exceeds R250 000. S 9(4) read with GN 713 in GG 28893(1 June 2006). 
26 s 4(1)(b). 
27 Exceptions hereto include for example credit guarantees and mortgage agreements where payment of a fee, charge 
or interest is not a prerequisite for the act to apply. 
28 s 8(1). 
29 s 8(4). The term “catch-all” is used by JM Otto and R-L Otto (n 3) 24. 
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Schematically credit agreements can be explained as follows:30 
             
            
  
CREDIT AGREEMENTS 
  
  
  
              
CREDIT  
FACILITIES 
(a) Supply of 
goods or 
service 
or 
(b)  Payments to 
consumer 
 
or 
(b) Payment on 
behalf of or at 
direction of 
consumer 
 
 
(eg credit cards  
and overdrawn 
cheque accounts) 
  CREDIT  
GUARANTEES 
(eg suretyships  
providing security 
for another 
consumer’s credit 
facility or credit 
transaction) 
  CREDIT  
TRANSACTIONS 
 
(a)  Pawn transactions 
       (goods serve as security for loan) 
 
(b)  Discount transactions 
       (goods or services provided to consumer over 
period of time and lower price applies if paid 
within certain period, eg cash price if paid in 
six months) 
 
(c)   Incidental credit agreements 
       goods or services provided to consumer, 
account tendered 
 
 
lower price if paid 
within certain 
period (eg “cash if 
paid within six 
months”) 
fee, charge or 
interest payable if 
not paid before 
certain date 
 
(d)  Instalment agreements 
       (sale of movables on instalments with  
reservation of ownership or right to 
repossession) 
 
(e)  Mortgages 
       (eg money loan secured by mortgage over 
immovable property) 
 
(f)    Secured loans 
       (eg money loan secured by pledge of movable) 
 
(g)  Leases 
       (of movables where ownership passes at the 
end of the agreement) 
 
(h)  Credit agreements where payment is deferred 
(eg direct loan) 
  ANY  
COMBINATION 
OF A CREDIT  
FACILITY, 
CREDIT  
GUARANTEE,  
OR CREDIT 
TRANSACTION 
(eg instalment sale 
of goods where 
payments occur by 
credit card over 
period of time on 
budget) 
                                                          
30 Nagel Kommersiële Reg (2011) par 20.09. The act also regulates altruistic agreements, being developmental credit 
agreements and public interest credit agreements which both have a public interest component, but which are not 
relevant for purposes of this dissertation. 
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Only a few of the above credit agreements are relevant to this dissertation and an in-depth 
discussion can be found on those agreements below. 
The act further distinguishes between small, intermediate and large agreements, each with its own 
rules and thresholds.31 The importance of the distinction between them lies inter alia in the 
different forms and contents prescribed for the written agreement,32 the protection of juristic 
persons33 and the conditions regarding advanced settlement of a debt.34 A small agreement is a 
credit transaction or credit facility below R15 000 and any pawn transaction.35 An intermediate 
agreement is a credit transaction where the principal debt is between R15 000 and R250 000, or a 
credit facility with a limit in excess of R15 000 and pawn transactions and mortgage agreements 
are excluded from this classification.36 Large agreements are credit transactions where the 
principal debt exceeds R250 000 and all mortgage agreements regardless of their size.37 
Even in the event of the particular agreement falling within the definition of a credit agreement, 
the act may not apply due to one of the exemptions of section 4(1) being applicable. These 
exemptions include the following: a credit agreement in terms of which the consumer is the state 
or an organ of state;38 where the credit provider is the Reserve Bank;39 where the credit provider 
is located outside South Africa and the consumer applied to the Minister of Finance for 
exemption;40 an insurance policy or credit extended by an insurer solely to maintain the payment 
of premiums on a policy;41 a lease of immovable property42 and a transaction between a stokvel 
and its members.43 Furthermore, if a person sells goods or services and accepts payment by 
cheque or a similar instrument which is dishonoured, or if a charge against a credit facility is 
refused by a third party (such as a bank), with the result that the seller is not paid by the 
                                                          
31 See ss 9(2)-(4) read with GN 713 in GG 28893(1 June 2006) for the classification of each agreement. 
32 regs 30 and 31. 
33 s 4(1)(b). 
34 s 125(2)(c). 
35 s 9(2) read with GN 713 in GG 28893(1 June 2006). 
36 s 9(3). 
37 s 9(4). 
38 s 4(1)(a)(ii) and (iii). 
39 s 4(1)(c). 
40 s (4)(1)(d). 
41 s 8(2)(a). 
42 s 8(2)(b). 
43 s 8(2)(c). 
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purchaser, no credit agreement as defined by the act will exist between the parties.44 If a 
consumer pays for goods or services through a charge against a credit facility provided by a third 
party (such as a credit card), no credit agreement is concluded between the seller and purchaser. 
A credit agreement is concluded between the purchaser, being the user of the facility and the third 
party effecting payment to the seller.45 
Even after establishing that an agreement is in fact a credit agreement to which the act applies, 
the act may only have limited application thereto, as is the case with incidental credit 
agreements,46 credit guarantees and agreements where the consumer is a juristic person.47 
 
                                                          
44 s 4(5). 
45 s 4(6)(a). 
46 s 5. 
47 s 6. 
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CHAPTER 3 
THE INCIDENTAL CREDIT AGREEMENT IN THEORY 
 
1 Statutory definitions 
An incidental credit agreement is a type of credit transaction48 and is defined in section 1 of the 
act as: 
 “… an agreement, irrespective of its form, in terms of which an account was tendered for goods or services 
that have been provided to the consumer, or goods or services that are to be provided to a consumer over a 
period of time and either or both of the following conditions apply: 
a) a fee, charge or interest became payable when payment of an amount charged in terms of that account 
was not made on or before a determined period or date; or 
b) two prices were quoted for settlement of the account, the lower price being applicable if the account is 
paid on or before a determined date, and the higher price being applicable due to the account not having 
been paid by that date.” 
Two other definitions require mentioning at this stage, namely the discount transaction and the 
credit facility.  
The discount transaction is also a credit transaction and is defined as: 
“… an agreement, irrespective of its form, in terms of which -  
a) goods or services are to be provided to a  consumer over a period of time; and 
b) more than one price is quoted for the goods or service, the lower price being applicable if the account 
is paid on or before a determined date, and a higher price or prices being applicable if the price is paid 
after that date, or is paid periodically during the period.49 
A credit facility is: 
 “… an agreement, irrespective of its form [in terms of which] -  
                                                          
48 s 8(4)(b). 
49 s 1. 
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a) a credit provider undertakes - 
i) to supply goods or services or to pay an amount or amounts, as determined by the consumer from 
time to time, to the consumer or on behalf of, or at the direction of, the consumer; and 
ii) either to - 
aa) defer the consumer’s obligation to pay any part of the cost of goods or services, or to 
repay to the credit provider any part of an amount contemplated in subparagraph (i); or 
bb) bill the consumer periodically for any part of the cost of goods or services, or any part of 
an amount, contemplated in subparagraph (i); and 
b) any charge, fee or interest is payable to the credit provider in respect of -  
i) any amount deferred as contemplated in paragraph (a)(ii)(aa); or 
ii) any amount billed as contemplated in paragraph (a)(ii)(bb) and not paid within the time provided 
in the agreement.”50 
The definition of the incidental credit agreement clearly overlaps with those of the discount 
transaction and the credit facility and the similarities and differences are discussed hereinbelow. 
The overlaps make interpretation of the act difficult and close to an art. Willis J remarked in a 
full-bench appeal recently that “[i]t has become a notorious fact that cases requiring the 
interpretation of the [National Credit Act] result in a scarcely muffled cry of exasperation from 
the leathered benches of the judiciary.”51 
The importance of the classification of a certain agreement to be the correct type of credit 
agreement lies therein that different provisions of the act apply to different credit agreements. In 
particular, the act only applies to incidental credit agreements to a limited extent but credit 
facilities and discount transactions are subjected to a full onslaught.  
2 The discount transaction and the incidental credit agreement 
The discount transaction is so similar to the incidental credit agreement (more particularly 
subsection (b) thereof), that it is hard to spot the difference. Leaving aside the requirement that a 
                                                          
50 s 8(3). 
51 Renier Nel Inc and Another v Cash On Demand (KZN)(Pty)Ltd 2011 5 SA 239 (GSJ) par 15. 
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fee, charge or interest may be payable, both definitions envisage an agreement for the provision 
of goods or services over a period of time, for which goods or services a lower price applies if the 
account is paid before a specific date (the settlement date), whereafter a higher price applies. The 
only substantial difference between the incidental credit agreement and the discount transaction 
seems to be that an account is tendered or rendered in the case of an incidental credit 
agreement.52 
Although a debate regarding the overlap of the definitions may seem purely academic, it is not. 
The fact that the definitions are so much the same may have catastrophic results. It may for 
instance result in “agreement shopping”. In other words, a person fits the particular credit 
agreement into a mould that suits him, in order to circumvent the provisions of the act and escape 
liability. An example would be where a debtor raises a defence in legal proceedings against the 
claim of an unregistered credit provider that the particular agreement is a discount transaction and 
therefore the credit provider had to have been registered in order to grant credit and in reply to 
which the credit provider claims that the agreement is an incidental credit agreement as a result of 
which it (the credit provider) was exempt from the registration requirements of the act.53 The 
general burden on the credit provider is much heavier in the case of a discount transaction than in 
the case of an incidental credit agreement as the act only applies to a limited extent to the latter 
which is why a party would want to ensure that its agreements are classified as being incidental 
rather than discount transactions. In the example, a credit provider who was obliged to be 
registered but was not registered when it granted credit will have concluded an unlawful 
agreement, which is void.54 
Incidental credit agreements come into being by operation of law twenty days after the settlement 
date passed without payment by the debtor55 and often without the parties realising or intending 
to conclude a credit agreement which is subject to the act. Is it possible that a discount transaction 
can come into being without the parties intending to conclude a credit agreement subject to the 
act, thus incidentally? For example, a purchaser orders goods periodically from a supplier and on 
receiving an account the purchaser notes a payment structure similar to subsection (b) of the 
                                                          
52 See Otto (n 21) 640 where it is suggested that the word “tender” may have been a printing error for “render”. 
53 See the discussion in par 5.2 below regarding registration. 
54 s 40(4). The consequences of an unlawful agreement are discussed in par 5.1.3 below. 
55 s 5(2). The deemed conclusion of the incidental credit agreement is discussed in par 4 below. 
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definition of an incidental credit agreement (in other words two prices for settlement are quoted) 
and the purchaser then pays in accordance with the payment structure one way or another. Will 
the agreement be an incidental credit agreement or a discount transaction? Can a discount 
transaction come into being incidentally? To establish what type of agreement was concluded one 
needs to consider the definitions carefully together with the surrounding circumstances.  
Firstly, the definition of a discount transaction refers to goods or services that “are to be 
provided” whereas an incidental credit agreement also includes goods that have been provided 
already.  Both definitions require an agreement to be concluded between the parties in advance, 
however the agreement in terms of a discount transaction is a credit agreement and the agreement 
in terms of an incidental credit agreement will initially be another type of agreement such as an 
agreement for the supply of goods or services and only later become an incidental credit 
agreement.56 In the case of the discount transaction the nature of the agreement will from 
inception or conclusion be a credit agreement. The parties need to adhere to all the requirements 
of the act from the outset and even before the credit agreement is concluded, e.g. registration of 
the credit provider and credit assessments. Therefore, conclusion of the discount transaction must 
take place prior to delivery of the goods or services as a party needs to comply with the act in its 
entirety prior to delivery. 
Secondly, the definition of an incidental credit agreement states that an account is tendered for 
the goods or services. Only one account seems to be envisaged. No reference is made to an 
account to be rendered in the case of discount transactions. However, accounts, or rather 
statements, must be rendered in terms of section 108 of the act in the case of discount 
transactions. Periodic accounts seem to be envisaged. 
The courts will have to carefully consider the terms of the particular agreement in dispute and all 
the circumstances, such as the type of business of the seller (credit provider), whether the 
agreement was concluded prior to delivery of the goods or services, the time periods provided for 
payment, whether it is a running account on which goods or services are bought regularly as 
discount transactions may not be conducive to trading efficiently, whether a single account is 
tendered on conclusion of the contract or whether a statement is sent monthly, etc. Despite the 
                                                          
56 when payment is not made by the settlement date and the deeming provisions of s 5(2) kick in. 
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theory above, however, it may still happen that the parties did not intend to conclude a discount 
transaction, but, due to the wording of their agreement, a discount transaction is in actual fact 
concluded, with the parties thereto oblivious to the meaning. This will of course only become a 
problem in reality if a party breaches the agreement and legal action is instituted. 
Some are of the view that the difference between the definitions is that for discount transactions 
two different prices are quoted for the goods or services while for incidental credit agreements a 
single price is quoted for the goods or services, but different prices apply depending on how the 
account is settled.57 I do not understand how this conclusion is arrived at as the definition of an 
incidental credit agreement clearly refers to “two prices [being] quoted”. However, more than 
two prices may be quoted in discount transactions,58 which may distinguish it from an incidental 
credit agreement. 
Of course, if a fee, charge or interest is agreed to be payable on overdue amounts from the 
settlement date, the agreement will no doubt be an incidental credit agreement59 and the act will 
have limited application. 
Another minor difference between the two types of agreements is that the one is defined as an 
agreement and the other as a transaction. Although “agreement” is defined in section 1 of the act 
and “transaction” not, the legislature uses the terms interchangeably in the act and therefore 
nothing turns on this. 
3 The credit facility and the incidental credit agreement 
The incidental credit agreement and the credit facility also have much in common. Both are credit 
agreements which provide for the delivery of goods or services, the granting of credit and 
payment of a fee, charge or interest. The main difference, leaving aside that a lower and higher 
price may apply, is that an incidental credit agreement is subject to a condition that if the account 
is not paid before a determined date (the settlement date), a fee, charge or interest is payable on 
                                                          
57 http://www.saica.co.za/faqs/showAnswer.asp?FaqQuestionId=37&FaqSectionId=5&F (7 December 2011).  The 
South African Institute of Chartered Accountants (SAICA) has in the meantime audited their website and removed 
“outdated and incorrect information” from its new website. See http://www.saica.co.za/Default.aspx?TabId=308 (20 
November 2012). 
58 according to the definition in s 1. 
59 provided of course that the other requirements of the definition are satisfied. 
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the overdue amount.60  However, if the fee, charge or interest is charged ab initio, the agreement 
is a credit facility.61 The only inference that one can draw from this is that a deliberate distinction 
was made by the legislature.62 Another distinction is that a single account is tendered in the case 
of an incidental credit agreement (although later accounts may follow) whereas periodic bills are 
sent in the case of a credit facility.63 It has also been pointed out in case law that in the case of a 
credit facility only a part of the payment is deferred. The consumer decides how much to pay 
each month, subject to a stipulated minimum, and interest on the shortfall or a charge for the use 
of the card is payable. However, in the case of an incidental credit agreement payment of the full 
amount is deferred and there is no entitlement to pay less than the amount due.64 The obligation 
to pay interest flows from the default in making timeous payment, not from a legitimate decision 
not to pay the full amount that is due each month. 
Wallis J decided on and explained the differences between the two definitions in the matter of 
JMV Textiles (Pty) Ltd v De Chalain Spareinvest 14 CC.65 The court stated that although it may 
at first sight seem that an agreement could constitute both an incidental credit agreement and a 
credit facility it could not be possible as the act lays down vastly different consequences for the 
two types of agreements.66 The court further found as stated above that the basic difference 
between the incidental credit agreement and the credit facility is whether interest (or the fee or 
charge) is payable ab initio.67 The court stated that it is not the intention of a credit provider in 
                                                          
60 The definition in s 1 specifically uses the word “condition”. 
61 Otto (n 21) 640. 
62 Otto (n 21) 640. 
63 Nelson Mandela Bay Metropolitan Municipality v Nobumba 2010 1 SA 579 (ECG). 
64 Seaworld Frozen Foods (Pty) Ltd v The Butcher’s Block 2011 JDR 1614 (ECG) par 16. 
65 See n 20 above. The facts of this matter are discussed below. For criticism of the decision see Tennant “The 
incorrect understanding of an incidental credit agreement leads to undesirable consequences: JMV Textiles (Pty) Ltd 
v De Chalain Spareinvest” 2011 SA Merc LJ 123. Tennant’s main criticism relates to a statement by the court that an 
incidental credit agreement is not a credit agreement, which of course it is. See also Otto “The distinction between a 
credit facility and an incidental credit agreement in terms of the National Credit Act, and an afterthought on credit 
guarantees and registration” 2011 TSAR 557 who is of the view that a typing error may have slipped in and that the 
court meant to state that an incidental credit agreement is not a credit facility, bearing in mind that the whole case 
turned on the difference between the two definitions. 
66 par 13. 
67 These differences were first discussed by Otto (n 21) 640 and Wallis J seemed to agree although not specifically 
referring to Otto’s writings. 
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terms of an incidental credit agreement to profit from the interest charged, but rather that an 
amount is levied in order to compensate the credit provider for non-receipt of payment due to it.68  
This (the view of the court regarding the intention to profit) is rejected outright by Tennant who 
states that:69 
“… there is no provision in the [National Credit Act] to support the court’s view (at 16) that the thrust and 
purpose of the [National Credit Act] is concerned with the activities of those whose business it is to provide 
credit to the public and who seek to profit from that business by way of fees, charges and interest which 
includes a credit facility and excludes an incidental credit agreement…”  
She warns that this statement should not be employed as a yardstick to determine the purpose or 
application of the National Credit Act. Otto70 on the other hand, states that “the case rightly 
emphasised the fact that the [parties’] underlying intention in arranging credit between them, and 
particularly the credit provider’s motive in this regard, is of paramount importance” and agreed 
with the view that the credit provider’s aim (and the parties underlying intention) under a credit 
facility is to make money or profit out of the credit granting as such, whereas in the case of the 
incidental credit agreement, the aim is the sale of the goods or services.71 The profit in the case of 
a credit facility may consist of interest ab initio, a fee for the use of the facility on a per 
transaction basis, a fixed monthly charge, interest if the debt is not paid in whole or in part or a 
return obtained from a third party such as a dealer where the dealer pays or forfeits a certain 
percentage of the purchase price paid by the credit card issuer on the instructions of the credit 
card holder (consumer) to the credit card issuer.72 
At first glance one may be misled into including credit card transactions in the definition of 
incidental credit agreements. This would not be correct as the definition of credit facility 
accommodates credit cards. The court confirmed this in the JMV Textiles-case,73 but did not 
                                                          
68 at par 17. 
69 (n 65) 129. 
70 (n 65) 553. 
71 (n 65) 551. 
72 (n 65) 552. 
73 at par 14. 
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provide full reasons.  According to Otto the reason the definition of an incidental credit 
agreement does not include credit cards is that:74 
“… the operative words of the definition refer to an account (which) was tendered for goods and services that 
have been provided. The issuer of a credit card (for example a bank) renders an account for credit that the 
bank has extended to the consumer by paying his debt owed [to] the supplier of goods or services. The 
account is not tendered by the bank for the goods or services as such, nor does the supplier of the goods or 
services ever submit an account to the cardholder.” 
In the case of Pirelli Tyre (Pty) Ltd v AIE Tyre Distributors Johannesburg CC75 the court also 
had to establish whether the agreement was an incidental credit agreement or credit facility.76  
The court classified the agreement as one of incidental credit. In coming to this conclusion the 
court considered the nature, intent and substance of the agreement77 and also the fact that there 
was no periodic billing of the consumer.78 
An agreement in terms of which the supplier of a utility or other continuous service will defer 
payment by the consumer until the supplier has provided a periodic statement of account for the 
utility or continuous service and interest, fees or charges on the amount deferred will only be 
imposed if the consumer fails to pay the amount due within at least 30 days after delivery of the 
periodic statement, constitutes an incidental credit agreement and not a credit facility.79 A utility 
is defined as the supply to the public of an essential commodity such as electricity, water or gas 
or the supply of a service such as waste removal, access to sewage lines, telecommunication 
networks or transportation infrastructure.80 “Continuous service” is defined as the supply for 
compensation of a utility or service (other than credit or access to credit) or the supply of a utility 
or service combined with the supply of goods essential for the utilisation of the utility or 
service.81 Examples are discussed in chapter 4 below. It is important to note that the consumer 
must be allowed 30 days to pay his debt according to section 4(6)(b) and if not, the agreement 
                                                          
74 (n 65) 552. 
75 case no 22033/2009 (SGJ) (unreported). 
76 See the discussion of this case in ch 4 below. 
77 par 50. 
78 par 49. 
79 s 4(6)(b). 
80 s 1. 
81 s 1. 
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will be considered to be a credit facility.82 Otto notes that the distinction is important as the 30 
day-rule does not otherwise apply to incidental credit agreements other than for the supply of a 
utility or continuous service. It is up to the parties to agree on the period.83 
4 Conclusion of an incidental credit agreement 
The parties to an incidental credit agreement are deemed to have concluded the agreement on the 
date that is 20 business days after: 
a) the supplier of the goods or services first charges a late payment fee or interest in 
respect of that account; or 
b) a pre-determined higher price for settlement of the account becomes applicable, 
unless the consumer paid prior to that date.84 
In essence, the agreement is deemed to be concluded 20 days after the parties have reached 
consensus about the agreement, in other words after a 20 days’ gestation period (“the 20 day 
gestation period”). However, the wording in section 5(2) is formulated ad hominem and not ad 
actus: the parties are deemed to have made the agreement after 20 days; the agreement itself is 
not deemed to have been concluded after 20 days. Otto is of the view that nothing turns on this 
and that it is probably just an example of untidy drafting.85  
Let us pause for a moment and consider consensus in the conclusion of the incidental credit 
agreement. According to the South African law of contract consensus between the parties is a 
requirement for a contract to be valid and enforceable.86 The elements of consensus are that the 
contractants must agree on the consequences they wish to create, they must intend to bind 
themselves legally and they must be aware of their agreement.87 Parties to an incidental credit 
agreement may very well not know the consequences they are creating when concluding an 
incidental credit agreement. Most consumers are laymen as far as the law is concerned (not even 
                                                          
82 Nelson Mandela Bay Metropolitan Municipality v Nobumba (n 63). See the discussion and criticism of this case in 
ch 4 below. 
83 (n 21) 642. 
84 s 5(2). 
85 (n 21) 647. 
86 For a detailed discussion see Christie The Law of Contract in South Africa (2006) 1. 
87 Van der Merwe Kontraktereg Algemene Beginsels (2007) 23. 
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to mention credit law) and may not have been educated in the consequences that will be created 
by conclusion of the particular agreement. Lack of fulfilment of this requirement could then mean 
that no valid contract is concluded.88 Section 5(2) prevents this by introducing a statutorily 
deemed consensus. The incidental credit agreement is therefore a credit agreement concluded by 
operation of law and not intention.89  
Subsection 5(2) could not have simply fallen from the sky and although a good reason must exist 
for its inclusion in the act, the reason has escaped academic writers.90 It has been considered that 
a credit transaction in terms of the catch-all section 8(4)(f) comes into existence for the 20 day 
gestation period, but this suggestion has been rejected as “downright wrong”91 and “unthinkable 
and impracticable”92 as it would mean, amongst other things, that a credit provider will have to 
register as a credit provider for purposes of the 20 day gestation period whereas it was the 
legislature’s intention that a credit provider need not register with the conclusion of incidental 
credit agreements.  Other examples would include that a credit provider would have to adhere to 
the provisions regarding reckless credit (which do not apply to incidental credit agreements) for a 
short while, whereafter it will become irrelevant. This would clearly be unfeasible and 
burdensome for the parties, particularly the credit provider. 
Although the 20 day provision is relevant for purposes of the application of Parts D (statements 
of account) and E (alteration of agreements) of Chapter 5 in that these parts only apply once the 
incidental credit agreement is deemed to have been made,93 there is no indication of the purpose 
of the 20 day gestation period. The act may just as well have provided that the agreement is 
concluded on the day the late payment fee or interest or the pre-determined higher price for 
settlement becomes applicable. Renke opines that because section 5(1)(f) states that parts D and 
E of Chapter 5 only apply once the agreement is deemed to have been made, one can deduce 
                                                          
88 Mould “Tacit responsibilities assigned to the drafter of a credit agreement by the National Credit Act 34 of 2005 
with the particular emphasis on contractual consensus: A critical analysis” 2008 Journal for Juridical Science 109 
113. 
89 Mohamed “A trap for the unwary” September 2007 Without Prejudice 22. 
90 Otto (n 21) 647. Mohamed (n 89) also states that the reason is unclear but, having regard to the purpose of the act, 
and the fact that the incidental credit provider should know that an incidental credit agreement could potentially 
come into effect, it can be argued that a credit provider may not do anything within the 20 day period that conflicts 
with the act.  
91 Otto (n 21) 647. 
92 Renke “Aspects of incidental credit in terms of the National Credit Act 34 of 2005” 2011 THRHR 472. 
93 s 5(1)(f). 
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therefrom that the other chapters and sections mentioned in section 5(1)(a)-(e) and (g) already 
apply to an incidental credit agreement before expiry of the 20 day gestation period.94 He states 
that had it been the intention of the legislature that all the sections in section 5(1) have to apply to 
an incidental credit agreement only once the agreement is deemed to have been made in terms of 
section 5(2), a specific provision to that effect would have been included by the act. The result of 
this theory is that a large number of the act’s provisions would apply to an incidental credit 
agreement even before the agreement is deemed to have been made,95 for example, the consumer 
has the right to information in a plain and understandable language,96 to confidential treatment,97 
to access and challenge credit records,98 to apply for debt review should he become over-
indebted99 and for interest to be limited to the prescribed rate.100 On the other hand one may 
argue that the wording pertaining to Parts D and E is simply another example of untidy drafting 
in the act.101 If the legislature intended to keep incidental credit agreements outside of the scope 
of the act to a large extent why would the act be applicable to incidental credit agreements at all 
prior to expiry of the 20 day gestation period as the incidental credit agreement does not yet 
“exist” in terms of the act?  
In practice, the significance of the 20 day gestation period is perhaps that in the case where a late 
payment fee or interest becomes payable, that fee or interest will only reflect on a much later 
statement of account.  If the consumer purchases goods on 1 March which is payable by 31 
March, the agreement will only be an incidental credit agreement by the end of April and 
although interest will start running from the beginning of April, it will only reflect on the supplier 
of the goods’ statement delivered at the end of April, and coincidentally, just in time for the 
agreement to manifest into an incidental credit agreement as per the deeming provisions.  
This begs the question of when the notice required by section 129(1)(a) must be sent to the 
consumer. 
                                                          
94 (n 92) 469. 
95 which is discussed in detail by Renke (n 92) 470. 
96 s 64 
97 s 68. 
98 s 72. 
99 s 86. 
100 s 105 read together with reg 42(1). 
101 There are many such examples of untidy drafting. See for example Otto “Die par delictum-rëel en die National 
Credit Act” 2009 TSAR 417. 
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If a consumer is in default under a credit agreement the credit provider must draw the default to 
the notice of the consumer in writing and propose that the consumer refer the agreement to a debt 
counsellor, alternative dispute resolution agent, consumer court or ombud with jurisdiction with 
the intent that the parties resolve the dispute or agree on a payment plan. If the credit provider 
wants to enforce the credit agreement by proceeding with legal action the consumer must have 
been in default for 20 business days (“the 20 day default period”) under that credit agreement and 
10 days must have expired since delivery of the notice. Technically an incidental credit 
agreement only comes into existence on expiry of the 20 day gestation period. Section 129(1)(a) 
specifically refers to the default of a consumer under a credit agreement. If literal effect is given 
to section 129(1)(a) it would mean that the notice can only be sent to the consumer at the end of 
April in the example above (as it only then becomes a credit agreement), and a further 20 
business days have to expire after delivery of the notice during which the consumer must be in 
default under the credit agreement (which only came into existence at the end of April), which 
would bring us to the end of May. Effectively summons can only be issued against the consumer 
in June. Clearly this result would be absurd. Any consumer could then run a 90-day account 
without much consequence. It is submitted that the notice can be sent to the consumer 
immediately on default and not only once there has been a deemed conclusion of an incidental 
credit agreement. The 20 day gestation period and the 20 day default period can run concurrently. 
However, the above are simply practical results of section 5(2) and not the reason for it unless 
one argues that the legislature intended to keep incidental credit agreements outside of the ambit 
of the act for as long as possible in order to give parties ample opportunity to resolve the matter 
privately, failing which the act provides avenues of relief (which mostly benefit the consumer). 
The fact that the agreement is only deemed to have been concluded after the 20 day gestation 
period has transpired does not mean that the parties have no contractual relationship up until day 
20. The deemed provision of 20 days is clearly subject to an existing contract between the parties 
for the provision of goods or services and a further agreement102 to either pay a fee, charge or 
interest, or a higher price in the event of non-payment.103 However, only after expiry of the 20 
                                                          
102 The further agreement is required by s 5(3)(b) and is subject to the limitations set by the act regarding maximum 
fees, interest and charges. 
103 Otto (n 21) 647. 
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day gestation period (and on the other requirements in section 5(2) being met) will the agreement 
become a credit agreement for purposes of the act. 
5 The limited application of the act to the incidental credit agreement 
As mentioned earlier in this dissertation, the incidental credit agreement is a credit agreement 
which comes into being, which was not initially intended by the parties to be an agreement for 
the extension of credit at a profit for the credit provider. The act acknowledges the unique and 
unintended consequences for the parties to such an agreement by exempting such agreements 
from some of the more burdensome sections of the act. It would simply be impractical104 and 
unrealistic105 to, for example conduct a credit assessment of a purchaser of goods to avoid 
reckless credit being granted or to ensure compliance of the form and content of the agreement 
with the act, when the agreement may in fact never gestate into an incidental credit agreement.106 
It is not the intention of the act to regulate all transactions for the sale of goods and services.107 
Section 5(1) provides that only the following provisions of the act apply to an incidental credit 
agreement:  
a) Chapters 1, 2, 7, 8 and 9; 
b) Chapter 2, sections 54 and 59; 
c) Chapter 4, Parts A and B; 
d) Chapter 4, Part D, except to the extent that it deals with reckless credit; 
e) Chapter 5, Part C, subject to subsection (3)(a); 
f) Chapter 5, Parts D and E, once the incidental credit agreement is deemed to have 
 been made in terms of subsection (2); and 
g) Chapter 6, Parts A and C. 
                                                          
104 Van Zyl in Scholtz (n 1) par 4.4.1. 
105 Kelly-Louw “Consumer Credit” LAWSA vol 5(1) 2ed (ed WA Joubert) par  9. 
106 where the consumer pays timeously, in other words, by the settlement date. 
107 See the JMV Textiles case (n 20) above regarding the types of transactions the act seeks to regulate. 
25 
 
This means that the following sections apply to incidental credit agreements: Sections 1-38; 54 
and 59; 60-73; 78-88 (except to the extent that it deals with reckless credit); 100-120; 124-126 
and 129-173.  These sections include, for example, the interpretation, purpose and application of 
the act; consumer credit institutions such as the National Credit Regulator and the National 
Consumer Tribunal; dispute settlement and enforcement of agreements; enforcement of the act; 
the rights to apply for credit, protection against discrimination, to information in an official 
language and in plain and understandable language and the right to receive certain documents; 
rights regarding credit bureaux; the right to receive statements of account; over-indebtedness and 
many more. 
Notwithstanding that the majority of the act’s sections apply to these agreements, some of the 
most burdensome and important sections do not find application. These sections are discussed 
below. 
5.1   Pre-agreement and agreement formalities 
The first category of sections that do not apply to incidental credit agreements all relate to the act 
of conclusion of the agreement. An incidental credit agreement may never come into existence if 
the parties perform in accordance with the underlying agreement.  In all instances mentioned 
pertaining to the agreement formalities a heavy burden would have been imposed on the parties 
to ensure compliance, had the act applied and it would simply be unpractical. The fact that the act 
applies is an unintended consequence. To use the example of a doctor providing medical 
treatment and whose account was not paid and interest was charged (by agreement), one can 
safely say that neither the doctor nor the patient intended to conclude a credit agreement when the 
patient entered the consulting rooms. The contract was one for the delivery of medical services 
(treatment). 
5.1.1    Pre-agreement statement and quotation 
Section 92 stipulates that a credit provider must give a consumer a pre-agreement statement in the 
prescribed form (in the case of small agreements) or in the form of the proposed agreement (in 
the case of intermediate and large agreements) and a quotation containing the financial details of 
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the credit agreement. The statement or quotation is binding on the credit provider for five days. 
These pre-agreement disclosures need not be made in the case of incidental credit agreements. 
5.1.2      Form and content of agreement 
The form and content of credit agreements are prescribed by the regulations.108  The contents to 
be included are substantial and detailed (except in the case of small agreements).  The financial 
aspects of the agreement and just about every conceivable right the act confers on the consumer 
must be included in the agreement. According to Otto “… the underlying idea is a sound one, 
namely full disclosure to consumers of what they are letting themselves in for”.109 The form and 
content of the incidental credit agreement is not prescribed and the parties are free to agree the 
terms of their agreement. In practice, however, this means that consumers will be faced with 
standard form contracts.110 
5.1.3    Unlawful provisions and unlawful credit agreements 
Sections 89 and 90 pertain to unlawful credit agreements and unlawful provisions. Section 89 
lists credit agreements that are prohibited such as agreements with unregistered credit providers 
and agreements with unemancipated minors. Section 90 contains a list of approximately 30 
prohibited terms in credit agreements such as the exclusion of common-law warranties (which 
renders for instance a voetstoots clause void), the waiver of the consumer’s statutory rights and 
provisions defeating the purpose or policies of the act. Unlawful credit agreements or unlawful 
provisions in an agreement have severe and far-reaching consequences, namely that the 
agreement or provision is unlawful and therefore void. Unlawful provisions must either be 
severed from the agreement by a court or the court will alter the provision to render it lawful. 
Alternatively the court may declare the entire agreement unlawful.111 If the agreement is 
unlawful, the credit provider must refund the consumer all payments made in terms of the 
agreement, together with interest at the rate applicable to the agreement. All of the credit 
provider’s contractual rights to recover the money paid or goods delivered are, by court order, 
either cancelled (unless the court decides that the consumer will be unjustly enriched), or 
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forfeited to the state (if the court concludes that cancelling the said rights would enrich the 
consumer).112 Neither the prohibitions nor the consequences apply to incidental credit 
agreements. 
5.1.4 Over-indebtedness and reckless credit 
Incidental credit agreements are subject to Part D of Chapter 4 dealing with over-indebtedness 
and reckless credit, except to the extent that it deals with reckless credit.113 This exclusion is of 
the utmost importance. Over-indebtedness and reckless credit are new concepts in our credit 
law.114 Although they are different concepts there may be an overlap between them. A consumer 
is over-indebted when he is or will be unable to satisfy all his obligations under all his credit 
agreements in a timely manner having regard to his financial means, prospects, obligations and 
history of debt repayment.115 A consumer may become over-indebted immediately if credit was 
granted recklessly or if not granted recklessly, may run into financial difficulties at a later stage. 
If a court declares a consumer over-indebted his obligations may be re-arranged by, for example 
postponing dates for payment.  
Credit providers may not grant credit recklessly. To prevent reckless credit, a credit provider 
must, prior to concluding the credit agreement, conduct a risk assessment.116 During a risk 
assessment, a credit provider must assess the consumer’s understanding and appreciation of the 
risks and costs of credit and his rights and obligations involved, his debt repayment history and 
his existing financial means, prospects and obligations.117  If credit was granted recklessly by not 
conducting a credit assessment, or conducting an assessment but the consumer does not 
understand the risk and cost of the credit or if the mere entering into the agreement caused the 
                                                          
112 S 89(5).  See Cherangani Trade and Investment 107( Edms) Bpk v Mason case no 6712/2008 (O) (unreported) in 
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34.2; Kelly-Louw (n 12) 200; Vessio “Beware the provider of reckless credit” 2009 TSAR 274. 
115 s 79(1). 
116 s 81. 
117 s 81(2). 
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consumer to become over-indebted,118 the court may set aside or suspend the agreement.119 An 
order to this effect has far-reaching consequences for a credit provider, namely that the court may 
set aside all or part of the consumer’s rights and obligations or suspend the agreement.120 The 
burdensome and unnecessary process of credit assessment and the far reaching consequences of 
granting reckless credit do not apply to incidental credit agreements. 
This makes sense, considering the nature of incidental credit agreements. It is safe to say that a 
doctor will not have the time, or the resources (and it would simply be impractical) to conduct a 
credit assessment on a patient prior to emergency surgery.  Similarly, the patient may not 
physically be able to understand the risks, costs or obligations under the agreement, as required 
by the act.   Imagine a doctor asking you (or a relative on your behalf) questions about your credit 
history, instead of your medical history as you are wheeled into the operating room for your 
emergency procedure! 
5.2 Registration requirements 
The whole of Chapter 3 does not apply to incidental credit agreements save for sections 54 and 
59.  Chapter 3 includes the provisions regulating the registration of all role players, namely debt 
counsellors,121 credit providers122 and credit bureaux.123 It further stipulates the process and 
conditions for registration,124 the disqualification of certain persons125 and the compliance 
procedures126 laid down by the act. Credit providers who wish to grant credit must be registered 
to do so. Any person with more than 100 credit agreements on his books, or agreements in terms 
of which the principal debt owed to him is in excess of R500,000, must register as a credit 
provider.127  If the credit provider fails to register, but continues to grant credit, it will result in 
the agreement being unlawful.128  The credit provider will not be entitled to enforce the 
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agreement as it is void ab initio129 and the rights of the credit provider under that agreement to 
recover money will either be cancelled, unless the court concludes that doing so would unjustly 
enrich the consumer, or be forfeited to the state.130  In the case of Cherangani Trade and 
Investment 107 (Edms) Bpk v Mason such a forfeiture order was indeed made as the credit 
provider was not registered when granting loans which were subject to the act. 131 
However, incidental credit agreements are specifically excluded by section 40(1).  In other 
words, a credit provider with more than 100 credit agreements or credit agreements of which the 
principle debt exceeds R500 000 need not register if the credit agreements are incidental credit 
agreements. 
In the case of JMV Textiles (Pty) Ltd v De Chalain Spareinvest 14 CC and Others132 the defence 
was raised by the defendants that the plaintiff was obliged to register as a credit provider and 
because it was not registered the credit agreement was unlawful and therefore void and the 
plaintiff was precluded from recovering the purchase price of the goods from the defendants. 
Wallis J stated that the key to whether the plaintiff was obliged to register, was whether the 
agreement was an incidental credit agreement, as a credit provider under an incidental credit 
agreement is not obliged to register in terms of section 40(1).133  It was considered whether the 
agreement could be a credit facility and found that it was not. The learned judge stated that the 
fact that the fee, charge or interest only arises when the consumer is in default under an incidental 
credit agreement, but in the case of a credit facility, interest is payable from inception, 
distinguishes the types of credit agreements.134   
Only sections 54 and 59 of Chapter 3 apply to incidental credit agreements. Section 54 authorises 
the National Credit Regulator to issue a notice to a person who engages in activities which 
require registration to stop those activities. However, a credit provider who concludes incidental 
credit agreements is not engaged in activities that require registration. One may then wonder why 
section 54 applies to such credit providers at all. Otto says that the reason may be that the 
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legislature ex abundanti cautela wanted to equip the Regulator with this power in case a credit 
provider entering into incidental credit agreements concludes other credit agreements as well.135 
Section 59 provides for a review process of the decisions of the Regulator. 
 
5.3 Credit marketing practices 
The act protects consumers in Part C of Chapter 4136 against unscrupulous marketing practices 
and unsolicited credit agreements at consumers’ homes or places of employment and sets 
requirements and standards for advertisements relating to the availability of credit or goods or 
services to be purchased on credit. 
Negative option marketing is when a credit provider induces a person to enter into a credit 
agreement137 or increase his credit limit138 on the basis that it will automatically come into place 
unless the consumer declines the offer. Any such provision will be an unlawful provision and 
therefore void to the extent provided for in section 90.139 It is not clear why the incidental credit 
agreement is exempt from this section, but since this is also a general common-law principle, it 
does not really matter. 
The credit provider is obliged in terms of the act to provide the consumer with the option to 
decline pre-approved credit limit increases;140 to be excluded from marketing campaigns141 and to 
maintain a register of the options selected by the consumer.142 The act further regulates in what 
circumstances a credit provider may attend at the home or place of employment of a consumer to 
enter into a credit agreement143 and further regulates advertisements of the availability of credit 
or goods or services to be purchased on credit.144 
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These sections are not applicable to incidental credit agreements. In certain instances it would 
simply not be applicable as, for example the advertising of credit would not be relevant in the 
case of an incidental credit agreement; it would be goods or services that would be advertised, if 
advertised at all. A consumer may, however, have these rights available to him, albeit in a 
slightly different form, under the Consumer Protection Act.145 
5.4  Termination of the agreement 
The National Credit Act provides the consumer with a few unique remedies to terminate a credit 
agreement: the consumer can surrender the goods,146 exercise a cooling-off right147 or settle the 
debt in advance.148  
The surrender of goods is a new concept in South African credit law. It allows a consumer to 
return the goods at any time to the credit provider who must then sell the goods as soon as 
practicable for the best price reasonably obtainable. The consumer’s account is then settled and 
he remains liable for the shortfall, or the excess will be paid to him. The right of the consumer to 
surrender the goods under a credit agreement is not a right afforded to the consumer under an 
incidental credit agreement.149 It is only applicable to an instalment agreement, a secured loan or 
lease.150   
The cooling-off right afforded to consumers by section 121 is only available to consumers under 
a lease or instalment agreement entered into at a location other than the registered business 
premises of the credit provider.  These rights of termination are only available to a consumer in 
limited circumstances and the fact that it does not apply to incidental credit agreements is 
therefore not surprising. This right may however be available to a consumer under the Consumer 
Protection Act. This is discussed in Chapter 5 below. 
The right to settle a debt in advance is available to a consumer under an incidental credit 
agreement. 
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Section 123 provides a credit provider with the right to terminate a credit agreement. This section 
does not apply to incidental credit agreements, but since it deals with credit facilities, it is of no 
consequence. 
5.5  Interest, fees and charges 
Part C of Chapter 5 deals with interest, fees, charges and insurance premiums that a credit 
provider may charge a consumer. This section applies to incidental credit agreements and 
therefore the maximum rates and fees prescribed in the act will apply to incidental credit 
agreements.  However, Part C applies subject to section 5(3)(a) which states that only the items in 
sections 101(d), (f) and (g) may be charged in the case of incidental credit agreements. These 
sections refer to interest, default administration charges and collection costs.151 These items may 
only be charged if the parties agreed that it would become payable.152 This confirms the 
requirement of there being an underlying agreement for an incidental credit agreement to ever 
come into existence. The maximum interest rate allowed in the case of incidental credit 
agreements is 2% per month.153 
5.6  Other sections that do not apply to incidental credit agreements. 
Section 94 pertains to liability for lost or stolen cards under a credit facility and clearly does not 
relate to incidental credit agreements. Section 95 states that the provision of credit as a result of a 
change to an existing credit agreement, or a deferral or waiver of an amount under an existing 
credit agreement should not be treated as creating a new credit agreement.  
Section 96 provides that when a party is required or wishes to give legal notice to the other party 
for any purpose contemplated in the agreement, the party giving notice must deliver the notice at 
the address chosen in the agreement or the most recent address if notice was given of a change of 
address. It is assumed that the legislature wanted to give parties the opportunity to agree the 
terms regarding the service of notices themselves. It is noteworthy though that section 65 
regarding the delivery of documents and the ways in which it must be done, does apply to 
incidental credit agreements. 
                                                          
151 The charges excluded are the principal debt, initiation fees, service fees and credit insurance premiums. 
152 s 5(3)(b). 
153 Table A to reg 42(1) in GN R489 GG 28864 of 31 May 2006. 
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Section 97 obliges a consumer to disclose the location of the goods under a credit agreement if he 
is in possession thereof and he is not the owner, or the credit provider has a right to take 
possession thereof. This section will be very impractical considering the types of agreements that 
may become incidental credit agreements. An example would be a businesswoman who buys a 
range of detergents from a company on a weekly basis on account (in terms of which she must 
pay within 30 days where after interest is payable) to sell to various informal traders, who would 
then be required to inform the credit provider of the location of the goods. This would simply be 
unfeasible as the goods will change hands often or will soon be finished. 
Section 98 relates to goods substituted under a credit agreement and is not applicable to 
incidental credit agreements, probably for the same reason as provided above. 
Section 99 sets out the obligations of pawn brokers, which is clearly not relevant to incidental 
credit agreements.  
6 The incidental credit agreement and credit guarantees 
If a person undertakes to satisfy upon demand any obligation of another consumer in terms of a 
credit facility or credit transaction to which the act applies, such agreement is a credit guarantee 
for purposes of the act.154 The act will only apply to the credit guarantee if the act applies to the 
credit facility or credit transaction in respect of which the credit guarantee is granted.155 
Incidental credit agreements are credit transactions to which the act applies (assuming of course 
that all the requirements have been met). A credit guarantee, such as a suretyship, signed by a 
person to guarantee the fulfilment of the obligations of the consumer under the incidental credit 
agreement, would then also be regulated by the act.156  Presumably the credit guarantee will only 
become regulated by the act at the time that the incidental credit agreement is deemed to have 
been concluded. Until such time as the incidental credit agreement is deemed to be concluded, a 
                                                          
154 s 8(5). 
155 s 4(2)(c). 
156 In FirstRand Bank Ltd v Carl Beck Estates (Pty) Ltd 2006 3 SA (T) 390A-B it was found that a suretyship falls 
squarely within the definition of a credit guarantee. See also Boraine and Renke “Some practical aspects of the 
cancellation of instalment agreements in terms of the National Credit Act 34 of 2005” 2007 DJ 233 n 105. 
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suretyship will only be a suretyship, governed by the law of contract and the General Laws 
Amendment Act.157 
As mentioned above any person with more than 100 credit agreements on his books, or 
agreements in terms of which the principal debt owed to him is in excess of R500,000 must 
register as a credit provider, except if they provide incidental credit.158  
In JMV Textiles (Pty) Ltd v De Chalain Spareinvest and two others159 the court had to establish 
whether the agreement was an incidental credit agreement or credit facility and make a finding 
regarding the requirement of the credit provider to have registered. The court concluded that the 
arrangement between the parties  
“… constituted an incidental credit agreement and not a credit agreement [sic] as defined in s 8 of the NCA, 
[which] has the consequence that the deed of suretyship executed by the second and third defendants is not a 
credit guarantee. This flows from the provisions of s 8(5) of the NCA.”  
Otto states that the fact that a contract constitutes an incidental credit agreement cannot have the 
result that the suretyship does not qualify as a credit guarantee. The fact that a credit provider 
who enters into an incidental credit agreement does not have to register does not mean that the act 
does not otherwise apply to the incidental credit agreement. If the act does apply to the incidental 
credit agreement it will perforce apply to the credit guarantee covering the obligations arising 
from the incidental credit agreement.160 
                                                          
157 50 of 1956. 
158 s 40(1). 
159 n 20 par 23. 
160 (n 65) 553. 
35 
 
CHAPTER 4 
THE INCIDENTAL CREDIT AGREEMENT IN PRACTICE 
 
The incidental credit agreement is not limited to any specific industry, for example the banking 
industry or the retail industry. A wide variety of contracts (in terms of which goods or services 
are provided) can be the underlying agreement, which may or may not become an incidental 
credit agreement when it moves into the parameters of the definition in the act. Many of the 
credit providers under these agreements grant only incidental credit and do not generally grant 
interest-bearing credit from which they will profit. 
In JMV Textiles (Pty) Ltd v De Chalain Spareinvest and two others the court stated that in a 
broad sense the National Credit Act is concerned with the activities of those whose business it is 
to provide credit to the public and seek to profit from that business by way of fees, charges and 
interest. However certain types of businesses do not seek to profit from the fees, charges and 
interest, but the sale of a good or service itself. In this regard the court stated as follows:161 
“… it is common place to find that people have an account with their pharmacy or in poorer communities 
with the local general dealer’s or trader’s store. School children may have accounts at the school shop and 
students may run accounts at a student bookshop.  It would be surprising to discover that all these 
institutions are credit providers required to register in terms of the NCA. Their focus is not the provision of 
credit and the securing of profit therefrom, but the simple task of profiting from the buying and selling of 
goods.” 
The dictum above shows just how diverse the incidental credit market is and specifically 
mentions examples of where incidental credit agreements can typically be found, some of which 
are discussed below. 
The examples mentioned below are my own interpretation or have been obtained from the 
writings of academics, my colleagues at the side-bar and in case law and are by no means a 
closed category of examples as, no doubt, new examples will surface from the benches of the 
judiciary in times to come. 
                                                          
161 (n 20) par 18. 
36 
 
 
1 Sale agreements, supply agreements, credit applications and trading accounts 
Businesses often trade on the basis that a purchaser must apply to open an account with the seller 
and the seller then approves a purchase facility (also referred to as “credit facility” or “credit 
limit”) which represents the maximum amount of goods or services that a purchaser may 
purchase at any one time from the seller. The agreement (which could either be termed a “sale 
agreement”, “supply agreement” or “credit application” with standard terms and conditions 
attached or incorporated) would contain the details of the parties, it would stipulate the terms of 
the sale and the terms of payment. These types of arrangements are often found where the 
purchaser buys from the seller on a regular basis and being able to buy it “on account” would 
certainly make the administrative burden on the parties much easier as written agreements need 
not be concluded with every sale and the purchaser need not pay cash on every delivery on each 
occasion. It also leads to the establishment of a relationship between the parties. Often it is the 
requirement of the seller’s credit insurer that such an agreement be in place. Since the enactment 
of the National Credit Act, businesses have been wary of using the terms “account”, “purchase 
facility” or “credit facility” for fear that it may render the agreement a credit facility as defined in 
the act. Of course the use of these terms alone will not render the agreement a credit facility, but 
it often causes confusion and appealable judgments (which of course leads to notoriously 
expensive legal costs being incurred).162  
A typical example of an account application form with standard terms and conditions of sale is 
annexed hereto as annex A.163 The standard terms and conditions state that payment must be 
made within the payment period as agreed (which will either be 30, 45 or 60 days, as approved) 
and that “the Supplier shall be entitled to levy interest on all overdue amounts (that is amounts 
not paid on the due date...) at a rate of 2,0% per month, or such other maximum rate that may be 
                                                          
162 See Seaworld Frozen Foods (Pty) Ltd v The Butcher’s Block (n 64). 
163 The writer hereof, together with a legal team drafted this agreement for a client and the client’s details have 
therefore been obscured. 
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prescribed from time to time in terms of the National Credit Act...”164 This agreement is an 
incidental credit agreement. 
Another example of an incidental credit agreement is the Credit Application attached as annex B, 
which was obtained from the internet.165 This supplier goes as far as to define the “incidental 
credit facility” as a facility in terms of which the supplying company affords the customer 
incidental credit. It stipulates that payment must be made within 30 days of the end of the month 
in which the goods were delivered and that interest is payable on all overdue amounts at the 
maximum rate possible under the National Credit Act.166  
Depending on how an agreement is worded, it could be either an incidental credit agreement, or a 
credit facility or an agreement not subject to the act at all. In the case of Voltex (Pty) Ltd v 
Chenleza CC and others167 the first defendant lodged an application with the plaintiff for credit 
facilities. The plaintiff accepted the application and as a consequence a written agreement of sale 
was entered into in terms of which the first defendant would purchase goods from the plaintiff 
from time to time. An essential term of the agreement was that the purchase price would be 
payable within 30 days of the date of delivery or date of statement.168 The first defendant 
purchased goods which it failed to pay for and the plaintiff instituted action against it and the 
sureties. The defendants raised inter alia the defence that the agreement is a credit facility as a 
consequence of which the credit provider had to have been registered with the National Credit 
Regulator.169 The court stated that in determining whether the act applies to the agreement, one 
must consider the definitions in section 8 of the act as well as the nature, the subject-matter, 
substance, purpose and the function of a particular agreement, as well as the intention of the 
parties gathered from their conduct.170 The court considered the definitions of the credit 
agreements set out in section 8 of the act and found that the agreement of sale did not satisfy the 
criteria set out in the act and that the agreement was therefore not a credit agreement at all and the 
                                                          
164 par 3.1 and 3.3 of the standard terms and conditions of sale. 
165 http://www.proroof.co.za/documents.html  (21 November 2012). 
166 clauses 7 and 15 of the terms and conditions of sale. See the discussion and criticism of the recent case of Voltex 
(Pty) Ltd v SWP Projects CC and another 2012 6 SA 60 (SGJ) below which would have the effect that this 
agreement (annex B) will not be an incidental credit agreement on clauses 7 and 15 alone. 
167 2010 5 SA 267 (KZP). 
168 par 9 and 10. 
169 par 18. 
170 par 26. The court quotes Bridgeway Ltd v Markam 2008 6 SA 123 (W). 
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plaintiff was not obliged to register.171 The agreement was found not to be a credit facility 
because the purchase price was payable in full and not in parts and as a result of which there 
would be no periodic billing. The court also considered whether the agreement could constitute a 
credit agreement under the catch-all section 8(4)(f). However, no charge, fee or interest was 
payable on the deferred amount in terms of the agreement. The interest payable was damages in 
consequence of the breach of contract, being a fixed amount payable by operation of law and not 
as determined in the agreement.172 As there was no interest, fee or charge payable on the overdue 
amount, the agreement could also not be an incidental credit agreement.  
In the case of JMV Textiles (Pty) Ltd v De Chalain Spareinvest 14 CC and Others173 the defence 
was also raised by the defendants (two of which were sureties) that the plaintiff was obliged to 
register as a credit provider and because it failed to do so the credit agreement was unlawful and 
therefore void. The agreement between the parties was one where the plaintiff sold fabric on 
credit to the first defendant and payment was to be made within 60 days, failing which interest at 
2% per month was payable on the overdue amount. Wallis J stated that the key to whether the 
plaintiff was obliged to register was whether the agreement was an incidental credit agreement, as 
a credit provider under an incidental credit agreement is not obliged to register in terms of section 
40(1).174  It was considered whether the agreement could be a credit facility and found that it was 
not. The learned judge stated that the fact that the fee, charge or interest only arises when the 
consumer is in default under an incidental credit agreement, but in the case of a credit facility, 
interest is payable from inception, distinguishes the types of credit agreements.175  It is further 
distinguished by the fact that part payment of the deferred amount is not possible in terms of an 
incidental credit agreement.176 
Soon after the JMV Textiles case followed Pirelli Tyre (Pty) Ltd v AIE Tyre Distributors 
Johannesburg CC177 where the court, once again, had to consider what type of credit agreement 
formed the basis of the relationship between the parties in order to establish the extent of the 
                                                          
171 par 43. 
172 par 39. 
173 n 20. 
174 par 6. 
175 par 16. 
176 See the discussion of this case in ch 3 above. 
177 n 75 above. 
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application of the act. The credit application (in terms whereof tyres were sold) referred to the 
plaintiff’s standard terms and conditions, which stated that the debtor was entitled to a 2.5% 
discount if the account was paid prior to the settlement date, which was 30 days from date of 
statement. If the debtor failed to pay on the settlement date, the discount would be reversed and 
interest would then be charged on the outstanding amount. The court found that the agreement 
satisfied both the requirements of the definition of an incidental credit agreement in section 1 in 
that both the conditions in paragraph (a) and (b) of the definition were applicable.178  
The matter of Seaworld Frozen Foods (Pty) Ltd v The Butcher’s Block179 pertained to a credit 
application in terms of which food products were sold from time to time. Payment was deferred 
for 30 days and interest was payable if the amount payable was not paid timeously. The appeal 
court found that, although the agreement was headed “Application for Credit Facilities” it did not 
constitute a credit facility, but that it was clearly an incidental credit agreement. The court 
followed the reasoning of Wallis J in the JMV Textiles-case.180 In the case of a credit facility only 
a part of the payment is deferred. The consumer decides how much to pay each month, subject to 
a stipulated minimum, and interest on the shortfall or a charge for the use of the card is payable. 
However, in the case of an incidental credit agreement payment of the full amount is deferred and 
there is no entitlement to pay less than the amount due. The obligation to pay interest flows from 
the default in making timeous payment, not from a legitimate decision not to pay the full amount 
that is due each month. 181 Revelas J (Beshe J concurring) also agreed with the view regarding the 
credit provider’s intention to profit as discussed in chapter 3 above. 
In the recent matter of Voltex (Pty) Ltd v SWP Projects CC and another182 the agreement between 
the parties was embodied in an Application for Credit Facilities. The court had to consider if the 
agreement was an incidental credit agreement. Payment for goods delivered was due within 30 
days of date of delivery. The agreement further stipulated that “all overdue sums/amounts shall 
bear interest at the maximum permissible rate of interest as determined by the Usury Act...from 
time to time, such interest to be reckoned monthly in advance from due date to date of actual 
                                                          
178 S 1 states that either or both (a) and (b) may apply. 
179 n 64. 
180 n 20. 
181 par 19-20. 
182 2012 6 SA 60 (SGJ). 
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payment”. The court found that the first defendant was not liable to pay interest in terms of the 
agreement, but as damages in consequence of breach of the agreement.183 The court states that 
further credence to this view lies in the fact that the Usury Act was repealed by the National 
Credit Act.184 The plaintiff claimed interest at the mora rate of interest being 15.5% per annum 
which is prescribed in terms of the Prescribed Rate of Interest Act185 which the court interprets to 
mean that the plaintiff waived its right in terms of the agreement to rely upon the Usury Act, 
insofar it may be able to do so186 and relies instead only on the damages claimed as interest at a 
rate prescribed by the Prescribed Rate of Interest Act.  
I respectfully disagree with the view expressed in paragraph 27 of the decision that an agreement 
between the parties that the maximum interest applicable under the National Credit Act (which 
repealed the Usury Act) may be claimed in the event of default, constitutes a claim for damages 
as a consequence of breach of contract and that it is not an agreed term of the agreement, but 
rather interest levied by operation of law. Had the parties not agreed on this interest to be 
applicable, the agreement would in any event not have been an incidental credit agreement as 
there is no agreed interest (or fee or charge) component. The practical result of this judgment is 
that parties will be able to claim the maximum interest rate allowed under the National Credit 
Act, without the agreement actually being subject to the National Credit Act, in other words, the 
act can be circumvented, which is simply ludicrous.  
The court seems to support the view that in order to comply with the definition of an incidental 
credit agreement an account must be tendered, or it must be a term of the agreement that an 
account must be tendered in the case of incidental credit agreements.187 If no account is tendered, 
or agreed to be tendered, the agreement can not be an incidental credit agreement. In casu an 
invoice (which also served as delivery note) was delivered to the defendant which, it seems, did 
not suffice, nor did the delivery of a statement at the end of the month as it is stated to be merely 
a notice recording the delivery, the sales for a certain period and the amount due within a fixed 
                                                          
183 par 27.  
184 par 28. 
185 55 of 1975. The rate is prescribed by GN R1814 of GG 15143 (1 October 1993). 
186 par 29. 
187 par 14-20. 
41 
 
period. It is not clear why an invoice or, in some cases a statement, can not satisfy the 
requirement of an account if the terms of the agreement is stated thereon. 
The court was also of the view that payment could be made by a consumer under an incidental 
credit agreement “in whole or in part”, which is contrary to the findings in the JMV Textiles or 
Seaworld cases.188 
2 Educational loans 
School or educational loans could also be incidental credit agreements, depending on the 
agreement. Generally when a student registers at a university a registration fee is paid and the 
student commences his studies. The agreement between the parties is that payment of the fees 
will be made in two instalments at two or more determined dates during the year (such as the 
beginning of every semester or quarter). The determined amounts are not interest-bearing but if 
payment is not made on the determined future dates, interest will be charged. This will render the 
agreement an incidental credit agreement.189  
In the same vein school loans could be incidental credit agreements if the agreement makes 
provision for a late payment fee or higher price in the event of late payment. However, school fee 
agreements are often worded to be discount transactions which would mean that the act is 
applicable in its totality and the school will be liable to register as a credit provider.190 Schools 
need to be cautious when entering into such agreements as it would impose a large administrative 
burden on a school to have to comply with the act, with an infrastructure that is not geared for 
compliance. 
It is to be noted that educational loans and student loans are defined in the act191 and fall under 
developmental credit agreements192 if the credit provider holds a supplementary credit provider 
registration certificate.193 Educational loans, school loans and student loans would be 
developmental credit where, for example, an interest-bearing loan granted by a bank to a student 
                                                          
188 par 23.  
189 Otto in Scholtz (n 1) par 8.2.3.3; Otto (n 21) 641. 
190 Stoop “The impact of the National Credit Act 34 of 2005 on school fees charged by public schools” 2010 THRHR 
451. 
191 s 1. 
192 s 10(1). 
193 s 41. 
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is paid directly to the university to disburse the tuition fees.194  However, if the requirements of 
the definition are met, these loans may be incidental credit agreements. 
3       Utilities and continuous services 
As mentioned above, an agreement in terms of which the supplier of a utility or other continuous 
service will defer payment by the consumer until the supplier has provided a periodic statement 
of account for the utility or continuous service and interest, fees or charges on the amount 
deferred will only be imposed if the consumer fails to pay the amount due within at least 30 days 
after delivery of the periodic statement constitutes an incidental credit agreement and not a credit 
facility.195 The consumer must be allowed 30 days to pay his debt according to section 4(6)(b) 
and if not, the agreement will be considered to be a credit facility. In the case of Nelson Mandela 
Bay Metropolitan Municipality v Nobumba 196 the municipality was of the view that the National 
Credit Act does not apply to it. The municipality did not advance reasons for this view. The court 
found that the duty to supply municipal services may be statutory in origin, but were ultimately 
based on a service agreement entered into between the municipality and the individual 
consumer.197 Depending on the wording of the service agreement the agreement could be a credit 
facility or an incidental credit agreement. The court states that section 4(6)(b) creates an 
exemption for credit providers from the most onerous provisions of the act.198 The court found 
that the requirements of section 4(6)(b) are cumulative: in order for a supplier of a utility to be 
exempted the agreement must provide that payment is deferred until periodical statements of 
account are rendered and that no interest is charged on the deferred payment unless the 
consumer, having at least 30 days in which to pay, fails to do so. If these conditions are present, 
says the court, then the agreement is neither a credit facility nor an incidental credit agreement, 
but the interest charged will be incidental credit.199 Otto does not agree with this interpretation as 
it is not the interest charged that forms the incidental credit agreement, but the entire overdue 
                                                          
194 Otto in Scholtz (n 1) par 8.5.1. 
195 s 4(6)(b). 
196 n 63.  
197 par 34. 
198 See Otto “Rekeninge vir munisipale dienste en die National Credit Act” 2011 DJ 44. Otto is of the view that it is 
not correct to label the section as an exemption as the act will still be applicable to the credit agreement being an 
incidental credit agreement. 
199 Par 40. My emphasis. 
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amount. If the legislature intended only for the interest to be incidental credit, section 4(6)(b) 
would have used the word “interest” instead of “overdue amount”. 
The definition of “utility” and “continuous service” mentions various examples of where section 
4(6)(b) may apply. “Utility” is defined as the supply to the public of an essential commodity such 
as electricity, water or gas or the supply of a service such as waste removal, access to sewage 
lines, telecommunication networks or transportation infrastructure.200 The credit provider need 
not necessarily be the state and could, for example be Telkom that provides telecommunication 
services or Metrobus that provide transportation services. “Continuous service” is defined as the 
supply for compensation of a utility or service (other than credit or access to credit) or the supply 
of a utility or service combined with the supply of goods essential for the utilisation of the utility 
or service.201 Examples would be a company that provides security services accompanied by an 
alarm system supplied by the security company to the consumer.202 
Attached as annex C is the writer’s utility bill for services rendered (and rates) for a property in 
Cape Town.203 The account stipulates that payment must be made by a determined date in the 
future, which is 25 days (calculated from 13 August to 7 September) from the date of statement, 
and (in clause 2) that “interest will be charged on all amounts outstanding after the due date”. On 
the face of it the agreement seems to be an incidental credit agreement. However, if one applies 
the principles of section 4(6)(b), one may find that it is not. As discussed above, section 4(6)(b) 
applies if a utility or continuous service is rendered to a consumer. The consumer must be 
allowed 30 days to pay his debt and if not, the agreement will be considered to be a credit facility, 
notwithstanding the fact that the agreement may seem to have the nature of an incidental credit 
agreement due to the whole amount deferred being payable at once (as opposed to the consumer 
electing to pay a lesser amount) and interest only being payable on the overdue amount. Of 
course this will have far-reaching (and somewhat catastrophic) consequences for municipalities. 
If the agreement is a credit facility, it means that the entire act applies. The municipality will have 
to register as a credit provider (or should have done so already) and will have to conduct credit 
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202 Van Zyl in Scholtz (n 1) par 4.3. 
203 My personal information has been obscured from the account for security purposes. 
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assessments on consumers in order to prevent reckless credit being granted by them.204 If the 
municipality did not conduct such assessment (or conducted an assessment and entered into the 
agreement despite the fact that the consumer did not understand the risks, costs or obligations, or 
the mere entering into the agreement made the consumer over-indebted), the municipality granted 
credit recklessly.205 Should a consumer aver in future court proceedings that the municipal 
contract does not fall within the “exemption” created by section 4(6)(b) and raise the granting of 
reckless credit as a defence, then (as Otto aptly put it) “gaan die vullis die waaier tref.”  If a court 
finds that the agreement must be set aside or suspended, such a judgment could potentially affect 
a vast amount of municipal contracts and will cause financial chaos.206  
Utility charges such as electricity charges payable by a tenant to a landlord under a lease 
agreement will not make the agreement an incidental credit agreement.207 Leases of immovable 
property are specifically excluded from the ambit of the act.208 
4 Accounts for professional services rendered 
It may be that accounts rendered by professional persons such as medical practitioners,209 
attorneys210 and accountants will be incidental credit agreements, provided of course that such 
agreements comply with the definition thereof. They often do. Some are of the view that it 
impacts negatively on the professional image of such persons to negotiate or even mention the 
payment of interest on an account which may never fall in arrears.211 However, in practice the 
interest is neither negotiated, nor mentioned. The interest is often stipulated on the information 
sheet that you fill out in the reception area while waiting for your appointment. If you have to 
undergo an operation, you often only meet the anaesthetist a few minutes before the procedure, 
when you are required to complete the forms detailing your physical condition and medical 
history, and of course your personal information. The truth is that a consumer often does not have 
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a choice in the matter, or the opportunity to negotiate, or may not be aware that he may have 
rights in this regard. Attached hereto is an example marked annex D.212 The terms of payment 
(stipulated in clause 3) are 30 days from date of service and with regards to interest it stipulates 
that “interest at the margin of 2% per month shall be charged by The Practice at its discretion on 
any amount not paid by the patient on due date”. The agreement goes one step further by 
stipulating that “Twenty Business Days after the raising of interest on any overdue amount, the 
unpaid invoice on which interest is charged will become an Incidental Credit Agreement in terms 
of the National Credit Act.” The agreement then very clearly sets out what interest, fees and 
charges may be levied once the agreement becomes an incidental credit agreement. One does not 
find incidental credit agreements as detailed as this often.  
Of course, if subsection (b) of the definition of an incidental credit agreement is applicable, no 
agreement regarding interest (or a fee or charge) is necessary. A recent trip to an ear, nose and 
throat specialist resulted in minor surgery. Subsequent thereto an account was received which 
stated, “If this account is settled within 60 days of surgery you may deduct 25% discount from 
the fee” and at the bottom it was stamped, “Discount of R540,10 may be deducted if paid before 
9/1/2013”. This account would also form an incidental credit agreement once the higher amount 
becomes applicable. The account is annexed hereto as annex E.213 
5 Levies 
Initially it was thought that the National Credit Act applied to sectional title levy obligations and 
that they constituted incidental credit agreements. The act was applied to these agreements by the 
lower courts.214 However in the matter of Body Corporate of Frenoleen v TS Dlamini215 it was 
decided that  levies payable to a body corporate under section 37 of the Sectional Titles Act216 are 
not subject to the National Credit Act despite the charging of arrear interest.  This was confirmed 
in the case of Mitchell v Beheerligaam RNS Mansions.217 The court found that the interest 
charged on the levies is not payable by the members by virtue of an agreement, but by virtue of 
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an obligation imposed by the provisions of the Sectional Titles Act and its regulations.218  
Moreover, a body corporate does not supply goods or services to its members, nor does it 
advance money or credit.219  
6 Cell phone contracts 
A cell phone contract, where telecommunication services, and often goods such as a handset as 
well, are provided could be an incidental credit agreement. If the contract states that payment is 
deferred for 30 days of date of invoice and interest will become payable on arrear accounts, the 
contract may become an incidental credit agreement in the event of the consumer not paying the 
amount due by the settlement date and interest is charged by the credit provider.220  However, 
whether the agreement is an incidental credit agreement will depend on the terms of the 
agreement. 
Annexed hereto as annex F is the standard Subscriber Agreement Terms and Conditions of a 
telecommunications provider.221 The agreement stipulates that payments must be made on or 
before the due date set out in the invoice and that if you do not pay on time “we will deliver a 
notice to you and may charge interest on the overdue amount at the interest rate notified to you 
and calculated from the due date of payment to the actual payment to us”.222 This means that the 
credit provider may determine interest unilaterally in terms of the agreement (unless the credit 
provider notified the consumer of the interest rate in other documentation upfront). 
Prior to the National Credit Act it was a principle of our law that the unilateral determination of 
interest rates is in principle valid and enforceable but the party who has the discretion to 
determine the interest rate, has to exercise this discretion reasonably.223 This position has been 
changed by the National Credit Act, where the act applies to the particular agreement, except 
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219 par 20. See also Mills “Applicability of the National Credit Act to Sectional Title Levies” 2010 May DR 61.  
220 Otto in Scholtz (n 1) par 8.2.3.3; Otto (n 21) 641. 
221 http://www.cellc.co.za/dl/cms/downloads/October-2012-Subcriber-Agreement-Terms-and-Conditions.pdf (21 
November 2012) 
222 par 9.1.1.1 of the agreement. 
223 NBS Boland Bank Ltd v One Berg River Drive CC and Others; Deeb v ABSA Bank Ltd; Friedman v Standard 
Bank of South Africa Ltd 1999 4 SA 928 (SCA). This decision finally brought certainty after conflicting judgments 
caused quite a stir. For a detailed discussion and the history see Otto “Unilateral determination of interest rates by 
creditors: The Supreme Court of Appeal (almost) settles the matter” 2000 SALJ 1. 
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where the consumer is a juristic person (in which case the common law principles will still 
apply).224 The National Credit Act stipulates that a credit agreement may provide for the interest 
rate to be variable only if the variation is by fixed relationship to a reference rate.225 The credit 
provider may unilaterally increase interest rates if a variable interest rate applies to the 
agreement.226 If the agreement states or implies a variable interest rate that is not linked to a 
reference rate, the clause will be unlawful and therefore void.227 The interest rate pertaining to 
incidental credit agreements may be agreed or may be variable (as long as it is linked to a 
reference rate) but is limited to a maximum amount of 2% per month. The reference rate for 
many a credit agreement is the prime interest rate.  
                                                          
224 Ch 5 part C regarding interest, fees and charges does not apply to juristic persons by virtue of s 6. 
225 s 103(4). 
226 s 104.  
227 s 90(2)(o). 
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CHAPTER 5 
THE INCIDENTAL CREDIT AGREEMENT AND THE CONSUMER PROTECTION 
ACT 
 
Prior to the enactment of the Consumer Protection Act,228 consumer protection in South Africa 
was fragmented and outdated.229 A consumer could find protection in a number of industry 
specific acts which dealt with matters such as finance charges, weights and measures, food, trade 
description on goods, and false or misleading advertising, by approaching a court or various 
different regulating bodies.230 The Consumer Protection Act was enacted in April 2009 and 
provides comprehensive protection to consumers, although it has been criticised that it is not the 
overarching framework for consumer protection that it was originally intended to be.231 
The Consumer Protection Act applies to all transactions in terms of which goods or services are 
promoted or supplied.232 “Transaction” is defined in sections 1 and 5(6) of the act and is as wide 
as can be expected for a general term like “transaction”. In a nutshell, a transaction entails any 
agreement for the supply of goods or services for consideration and includes a franchise 
agreement.  
The Consumer Protection Act provides for certain exemptions in section 5(2), such as 
transactions where the consumer is the state233 or where a juristic person whose annual turnover 
or asset value equals or exceeds the threshold value determined by the minister (currently R2 
million).234 The act also does not apply to any transaction that constitutes a credit agreement 
                                                          
228 68 of 2008. 
229 Woker “Why the need for Consumer Protection Legislation? A look at some of the reasons behind the 
promulgation of the National Credit Act and the Consumer Protection Act” 2010 Obiter 217 230. 
230 (n 229) 218. 
231 See Melville and Palmer “The Applicability of the Consumer Protection Act 2008 to Credit Agreements” 2010 SA 
Merc LJ 272. 
232 s 5(1). 
233 s 5(2)(a). 
234 s 5(2)(b) and GN 34181 in GG 34181 (1 April 2011). 
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under the National Credit Act, but the goods or services that are the subject of the credit 
agreement are not excluded from its ambit.235  
It has been said that there was much indecision before the enactment of the Consumer Protection 
Act about whether the act should apply to matters falling under the National Credit Act as it 
appeared to be a duplication of regulation and expenditure.236 Some argue that any person who 
says that the legislation will burden the economy ignores reality and that carefully structured 
safety nets are required to make the free market work in a way that considers the interests of all 
parties.237 Since both acts constitute consumer legislation, overlapping is undeniably 
unavoidable, but the vagueness and uncertainty created in the process will no doubt lead to 
litigation.  
It has been proposed that the first step in establishing which act will apply is to ascertain whether 
the agreement constitutes both a transaction as defined in the Consumer Protection Act and a 
credit agreement defined in the National Credit Act.238 Once it is established that the Consumer 
Protection Act applies to the credit agreement, it remains to be argued which sections of this act 
will apply. There is no indication in the act of the sections that will apply and therefore it is still a 
matter of interpretation of, on the one hand, the act and, on the other hand, the intention of the 
legislature. The following sections may apply to the goods or services that are the subject matter 
of the credit agreement: 
a) The consumer’s right to choose or examine the goods;239 
b) The consumer’s right with respect to the delivery of goods or the supply of the service;240 
c) The consumer’s right to return goods; 241 
                                                          
235 s 5(2)(d) of the Consumer Protection Act.  
236 Melville The Consumer Protection Act Made Easy (2010) 12. 
237 (n 229) 231.  
238 See Van Eeden A Guide to the Consumer Protection Act (2009) 49-50. Melville and Palmer (n 231) 276 argues 
that, although the promotion of goods and services has not been included in the definition of “transaction”, the 
sections dealing with promotional activities have not been specifically excluded when it comes to credit agreements 
and the Consumer Protection Act states specifically in section 5(1)(b) that the act is indeed applicable to such 
activities. 
239 s 18. 
240 s 19.  
241 s 20. 
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d) The consumer’s right to safe, good quality goods, which entails that every consumer has a 
right to receive goods that are reasonably suitable for the purposes for which they are 
intended, are of good quality, are in good working order and free of defects, will be usable 
and durable for a reasonable period of time and that comply with the standards set under 
the Standards Act;242 
e) A statutory implied warranty that the goods are of the quality required by section 55;243 
f) A statutory warranty on repaired goods;244 
g) Strict liability for harm caused as a consequence of supplying unsafe goods or of the 
failure of or defect or hazard in goods or of providing consumers with inadequate 
instructions or warnings pertaining to any hazard arising or associated with the use of any 
goods. Consumers will have a claim against the producer, importer, distributor or retailer 
irrespective of whether the harm was as a result of negligence.245 
If an agreement is, from inception, a “pure bred” credit agreement (with incidental credit 
agreements being a “mixed breed”) concluded between the parties, such as an instalment 
agreement, there is generally certainty about the nature of the agreement and the legal 
requirements regarding that agreement, even if it is complicated by the fact that another act 
applies to the goods and services. In the case of incidental credit agreements, the matter is 
complicated by various factors.  For starters, the incidental credit agreement will initially not 
exist in law (although an agreement of another nature between the parties will exist). As 
mentioned above, an incidental credit agreement is an agreement in terms of which an account is 
tendered for goods or services that has been or will be supplied over a period of time and a fee, 
charge or interest becomes payable or a higher price applies if the account is not paid 
timeously.246 However, an incidental credit agreement is only deemed to be made 20 business 
days after the fee, charge or interest becomes payable or the higher price becomes applicable.247 
                                                          
242 s 55. 
243 s 56. 
244 s 57. 
245 s 61. See the in-depth discussion by Melville and Palmer (n 231) regarding which sections apply and which do not 
apply in their view. 
246 See the definition in s 1. 
247 s 5(2). See the detailed discussion in ch 3 above. 
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An agreement for the rendering of a service, such as the cleaning of a private residence by a 
cleaning company or dental procedures performed by a dentist may initially be a transaction 
subject to the Consumer Protection Act (only), but should the consumer not pay by the settlement 
date stipulated in the account or the agreement and a fee, charge or interest becomes applicable or 
the pre-determined higher price applies, the agreement suddenly (after 20 business days) 
transforms into an incidental credit agreement which is regulated by the National Credit Act. 
Which act would apply to the agreement in such circumstances? As mentioned on a previous 
occasion,248 it cannot be argued that the agreement was from inception subject to the Consumer 
Protection Act and therefore the National Credit Act can not apply as this reasoning would result 
in the incidental credit agreement becoming redundant, which can surely not be the case. One 
could argue that the Consumer Protection Act applies initially (if it is indeed a type of transaction 
that falls within the ambit of the Consumer Protection Act) and that section 5(2)(d) of the 
Consumer Protection Act kicks in the moment the agreement transforms into an incidental credit 
agreement (which in itself presents the problem as to whether this “moment” will be on the day 
that the penalty charge is first levied (or the predetermined higher price becomes applicable) or 
on the day of deemed conclusion of the incidental credit agreement). The answer probably lies in 
section 2(9) of the Consumer Protection Act which states that when there is an inconsistency 
between that act and another, the provisions of both acts will apply concurrently if possible, 
otherwise the provision that extends the greater protection to a consumer prevails. The incidental 
credit agreement is a unique creature created by the legislature for a specific purpose and 
therefore the National Credit Act (being lex specifica) should apply to the agreement. However, 
the Consumer Protection Act will apply to the goods and services when it will afford the 
consumer greater protection than does the National Credit Act. One should probably not view the 
application of both acts (and the confusion in this regard) as a problem, but rather as a very 
extensive (and wide) protection of the consumer.  
If one considers for a moment how the Consumer Protection Act affects incidental credit 
agreements, it is clear that the consumer benefits from both acts being applicable. Since 
incidental credit agreements are by definition agreements in terms of which goods and services 
are sold, the Consumer Protection Act will apply to it to a large extent, added to which is the 
                                                          
248 JM Otto and R-L Otto-Aucamp in Scholtz (n 1) par 20.11. 
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protection of the National Credit Act. Some are of the view that in order to identify those 
provisions of the Consumer Protection Act that will not apply to transactions falling within the 
ambit of the National Credit Act, one should distinguish between provisions relating to the 
transaction or agreement itself (to which the National Credit Act will apply) and provisions 
relating to the goods or services supplied (to which the Consumer Protection Act applies).249 This 
view is not necessarily correct and one should be loathe to state that certain provisions of the 
Consumer Protection Act will definitely apply or not apply as it will depend on the type of 
agreement. For example, if the agreement is an instalment sale agreement, the view above may be 
correct and the National Credit Act regulates the terms of the agreement and the form and content 
thereof. In such a case the Consumer Protection Act will only apply to the goods and services and 
not the agreement. If the agreement is an incidental credit agreement, the provisions regarding the 
form and content and the provisions regarding unlawful terms in the National Credit Act do not 
apply as incidental credit agreements are exempt from those provisions.250  However, the 
incidental credit agreement may be a transaction for purposes of the Consumer Protection Act 
before it becomes an incidental credit agreement, which means that the provisions regarding 
contract terms in the Consumer Protection Act may indeed apply.251 
In chapter 3 above the sections from which incidental credit agreements are exempt was 
discussed and it was mentioned that a consumer may be protected under the Consumer Protection 
Act where the National Credit Act is not applicable. An example hereof (apart from the example 
regarding the contract terms mentioned above) is the exemption from the marketing practices in 
the National Credit Act. Although those provisions252 of the National Credit Act do not apply to 
incidental credit agreements, the Consumer Protection Act protects the right of the consumer to 
fair and responsible marketing by inter alia stipulating general standards for marketing of goods 
and services and prohibiting negative option marketing. Technically speaking these terms do not 
relate to the goods or services, but if one applies section 2(9), the court may decide that a 
consumer should be afforded these rights. However, it remains to be seen how the courts will 
apply the two acts together as there is to date no legal precedent. 
                                                          
249 Melville and Palmer (n 231) 274. 
250 by virtue of  s 5(1). 
251 part G of ch 2 which relates to the right to fair, just and reasonable contract terms. 
252 s 74 outlawing negative option marketing and requiring opting out provisions; s 75 regarding marketing and sales 
of credit at the consumer’s home or work; s 76 regarding the advertising of credit or goods on credit. 
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CHAPTER 6 
CONCLUSION 
 
The incidental credit agreement is indeed a fascinating creature created by the legislature. It is a 
leopard that can in fact change its spots at the stage when the agreement metamorphoses into an 
incidental credit agreement. It will surprise many a consumer and credit provider in their day to 
day existence, whether it be at the pharmacy or at the university book shop. To a large extent, the 
consumer concluding incidental credit agreements, will not be aware of the legal nature of the 
agreement. This is precisely why the legislature created measures to provide the innocent and 
unsuspecting consumer with some measure of protection against the unscrupulous practices of 
some credit providers and suppliers of goods and services. One of the purposes of the act is 
addressing and correcting imbalances in negotiating power between consumers and credit 
providers by providing consumers with education about credit and consumer rights.253 Although 
the National Credit Regulator has indeed put some effort into educating the public on the act, 
very little attention or exposure has been given to the incidental credit agreement, despite the fact 
that it is a foreign concept to not only consumers, but also, to some extent, to the legal fraternity 
as well. This should be corrected as a vast amount of incidental credit agreements are concluded 
daily. 
                                                          
253 s 3(e)(i). 
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